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WHAT EVERY TEXAS LAWYER SHOULD KNOW ABOUT TEXAS WATER LAW
AS OF JANUARY 1, 2006
water demands, again through 2060, adopted by the
TWDB. Exhibit 3 (discussed in more detail below)
shows that Texas expects to add only 8 new reservoirs
from now until 2050. In the meantime, the quantity of
available groundwater is shrinking.
A graphic
illustration of groundwater reduction may be found at:

I.

THE MORE THINGS CHANGE, THE
MORE THINGS CHANGE
Texas water law has changed dramatically over
the past 9 years, culminating most recently with new
statutes and regulations of state-wide application that
became effective September 1, 2005, and January 1,
2006. We are now beginning to experience the full
effects of the changes begun in 1997, which has
seemingly only accelerated further regulation and faster
change. This increase in regulation has generated a
simultaneous expansion of due process rights available
to landowners and other water users, allowing them more
opportunities to participate in the water regulatory
process.

www.whereisit.com
Adding to these concerns is the effect of recent weather
patterns, specifically those of drought, which has
resulted in less rainfall than normal. For further
information and resources on droughts, including future
drought predictions, historical droughts, current drought
conditions, and the effect of current droughts on public
water systems, see Exhibit 5.

The combined effect of increased regulation,
greater recognition of more substantive private rights,
and the increase in due process rights to protect those
substantive rights, impacts more and more of our clients,
often without them knowing it, to their peril. A basic
understanding of Texas water law is no longer a luxury.
Because, statistically speaking, one out of every one
human requires water for survival, Texas lawyers need
to know how clients are affected by Texas’ water laws,
whether they be water users or water sources. To that
end Texas lawyers must have a basic working knowledge
of the regulation of water rights and usage, including the
significant amount of planning involved.

The point of these exhibits and other information
is that additional water supplies must be found in order
to support the projected population growth and to
address the predicted continuing drought. In fact, even
our current population seems to be using, on a net basis
per year, more water than the state is receiving.
Basically, Texas is in between a rock and a hard place
when it comes to meeting current and future demand, in
that both demand is increasing and supplies are
decreasing. If you are of the opinion that rains will solve
this problem for us, please feel free to skip the rest of
this paper and take up Ark Design and Construction 101,
in which case the author commends to you Genesis 6:1421 (i.e. Noah and the ark) as your point of
commencement.

This paper is intended to help Texas lawyers
who are not familiar with Texas water laws and
regulations spot issues and provide a general framework
within which to serve your clients. To that end, this
paper will explain briefly both the water availability and
use planning process, and the retail water provider
regulatory scheme, with particular emphasis on the rights
landowners (i.e. clients) have to participate in all of the
various planning and regulatory processes. Instead of
defining and using the “alphabet soup” nomenclature of
terms unique to water law (GCD, GAM, GMA, DFC,
CCN, etc.), I will use the entire terms throughout, so that
this paper will be easier to follow.

It should be obvious that the free market will not
solve this problem. Continued use of a “free market”
water economy will result in a “self correcting” system,
meaning the lack of water will chase away those who
depend on it, from people, to businesses, to animals,
until those left can be supported by the available water
supply. Dell Computers, General Motors, Toyota, Radio
Shack, Dr. Pepper/7UP and other businesses probably
have no desire to locate employees in a desert with no
water. More certainly, farmers could not raise crops,
ConAgra would have no produce to process, butcher
shops would have no inventory of steaks. A continuous
and adequate water supply is an absolute necessity to a
vibrant economy. In order to get there from here, the
state must rely on a regulatory system. In Texas, as
explained, this system includes three levels of planning
and execution: local, regional, and state.

II.

WHY WE ARE CONCERNED
If you are the sort of person who lacks
motivation to read this paper, please consider the
following data. Attached as Exhibit 1 is the official
population growth projections for Texas through 2060.
These are the official numbers adopted by the Texas
Water Development Board (“TWDB”) used in all Texas
water planning. Exhibit 2 is a table of projected state

1
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socioeconomic and demographic conditions.
Accordingly, Texas has developed and implemented a
unique water use planning process that, what with this
being Texas, focuses on local control.

A.

“THE” Drought
The worst drought in recorded Texas history
began in 1950 and lasted 7 years.1 It was a drought of
record.2 By the end of 1956, 244 of Texas’ 254 counties
were classified as disaster areas. Natural springs, creeks
and rivers ran dry. Crops withered. Reservoir capacities
sank to critical levels. Some cities exhausted their water
supplies completely, and had to have their water hauled
in by truck. As of the date of this paper (June, 2006), the
Texas Palmer Drought Severity Index shows all of Texas
in a drought situation. The Southern, South Texas and
Upper Coast regions are in extreme drought, the Trans
Pecos, North Central and East Texas regions are in
severe drought, and the High Plains, Low Rolling Plains
and Edwards Plateau are in a state of Moderate Drought
(See Exhibit 4).

1. Texas’ Water Resources
In Texas, approximately 40% of our water
consumption is supplied by reservoirs. Reservoirs are
relatively easy to define and certainly obvious to see.
They contain “surface water” which is owned by the
state.3 Attached as Exhibit 3 is a graph showing the
number of reservoirs in the state currently, and projected
through 2050, based on regional water plans which will
be discussed in detail below. Notice from this graph that
the number of expected reservoirs is only expected to
increase by 8 from 2000 to 2050. On the next Exhibit 4,
I have delineated the 35 year time line it took to
construct the Richland-Chambers Reservoir. This time
line provides some clue as to why 50 years is an
appropriate time period for planning water infrastructure.

Today droughts affect daily lives of residents by,
among other things, requiring affected water suppliers to
institute water use restrictions. Lack of rain also causes
counties to impose outdoor burn bans. These water
management plans do not just “happen”; they are the
result of very detailed planning. Droughts are studied,
measured and predicted, and water conservation
requirements are keyed to these factors. Water use is
subordinate to water planning. A general understanding
of state water supplies and the modern state water
planning system is therefore necessary to understand and
deal with water use issues on the demand side of the
equation.

Groundwater provides approximately 60% of our
consumable water resource. Groundwater is defined as
“water percolating below the surface of the earth.”4
Groundwater resources are subject to depletion if the
groundwater is used faster than it is replenished (termed
“recharge”). Attached as Exhibit 6 is a picture of the
hydrological cycle showing the effect on groundwater
when there is a net loss of groundwater due to pumping.
As you can see in the diagram, water pumps lower the
water table as they pump water to the surface for use. If
the water table dips below the bed of a nearby
hydrologically related river, stream or creek, that
waterway will typically run dry.

B.

The Modern Era of Planning
The Texas Legislature realizes that water
planning must be continuous to respond to the various
changes that constantly affect Texas water supply and
demand, changes such as population increases, climate
and other environmental changes, as well as

The key to re-filling the ground and waterways
with water is rain, and the technical term is “recharge.”
Surface runoff of rain is collected into waterways, which
fill our reservoirs. Other rain water infiltrates the
ground, to become groundwater. In either event, as you
can see, Texas is heavily dependent on consistent rain as
its source of consumable water.

1

However, Malcolm K. Cleaveland, Professor of
Geography, University of Arkansas has proposed, based on
tree ring analysis research, that several even more severe
droughts have occurred in the Edwards Plateau and South
Central Texas regions during his 436 year study period. See
Cleaveland, M.K., 2006. Extended Chronology of Drought
in the San Antonio Area. Fayetteville, AR. University of
Arkansas: Tree-Ring Laboratory, Geosciences Department.
25 p. His point is that Texas should not make its planning
decisions based on the principle that the 1950 drought was
the “worst case scenario,” meaning things may be worse than
we think they are.

Reservoirs are constructed and owned by water
providers, such as utilities, and are regulated by the
Texas Commission on Environmental Quality
(“TCEQ”). Since most if not all of our landowner clients
do not own reservoirs, this paper will focus on
groundwater. Texas law recognizes that a landowner

2

“Drought of record” is defined in 31 Tex. Admin.
Code § 357.2(2) as “the period of time when natural
hydrological conditions provide the least amount of water
supply”.
2

3

Texas W ater Code § 11.021

4

Texas W ater Code § 36.001(5)
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owns the groundwater beneath the surface estate.5
Groundwater moves in underground rivers, or aquifers.
Attached as Exhibit 7 are the major aquifers in Texas.
Historically, the landowner has the right to capture the
water under the surface, and upon capturing it, the
landowner owns the captured groundwater. Landowners
may then use the water themselves, convey the water to
another user, or even bottle the water and sell the bottled
water, with few meaningful restrictions. This is referred
to as the “Rule of Capture.”
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financing programs.7
The Texas Commission on Environmental
Quality (TCEQ) is primarily concerned with delivery of
water resources, including the regulation of water
utilities, i.e the implementation and execution of the plan
developed by the TWDB. It is established by Texas
Water Code § 5.012 and governed by Texas Water Code
Chapter 5. If state water or a water permit is involved,
most likely it comes from the TCEQ and the TCEQ
regulates in some way the holder of the water permit.
The first part of this paper (Sections III and IV) involves
the TWDB, while the second part (Section V) involves
the TCEQ.

The Rule of Capture is a creature of common
law and was recently affirmed in the so-called Ozarka
case6 . In the late 1980s, the Great Springs Waters of
America drilled a very large water well in Henderson
County, Texas, and began pumping 90,000 gallons of
water per day, 7 days a week. It was bottled and sold in
retail stores under the “Ozarka” label, a company owned
by Nestle Foods. Neighboring wells dried up, and the
owners sued seeking to stop or at least restrict in some
manner the continued pumping. Alas, the courts were of
no help.
As should be obvious, allowing the Rule of
Capture to continue in the face of droughts, increased
demand and water shortages, is not the best policy for
the entire state, and so the Legislature has begun to rein
in the Rule of Capture, which is arguably the most
controversial water law policy development of our day.

3. Regional Entities: RWPGs
As later explained, the TWDB has divided the
state into water planning regions. Exhibit 8 shows the
current Regional Water Planning Areas. Each region is
governed by a group of individuals (referred to as a
“Regional Water Planning Group” or “RWPG”). The
TWDB designated the initial members of each Regional
Water Planning Group, which in turn designated
additional persons from 11 interest groups (namely the
public, counties, municipalities, industries, agricultural
interests, environmental interests, small businesses,
electric generating utilities, river authorities, water
districts, and water utilities) to also serve on the
Regional Water Planning Groups.

2. State Entities: TWDB and TCEQ
Texas utilizes two main state agencies to plan,
direct and manage its water resources. As you will see,
there is occasional overlap in jurisdiction, but generally
they are concerned with different areas of water
resources. A general rule of thumb is this: if your
client’s concern has to do with planning water
infrastructure to meet estimated and desired water needs,
including the estimation of those needs and water
conservation requirements, start with the TWDB. For
everything else, there’s the TCEQ.

The role of these Regional Water Planning
Groups has changed dramatically through the years.
More recently, they were used primarily as a means to
the formation of Groundwater Conservation Districts
(discussed immediately below). However, as multiple
Groundwater Conservation Districts were created
covering the same water resource, it became obvious that
someone needed to coordinate the efforts and plans of
those related Groundwater Conservation Districts, and so
now these Regional Water Planning Groups are an
integral part of the water planning process.

The Texas Water Development Board (TWDB)
is established by Texas Water Code § 6.011 and
governed by Chapter 6 of the Texas Water Code. It is
primarily a planning and data collection entity, but it also
administers the state’s various water assistance and

4. Local Regulators: GCDs
Groundwater conservation districts are
authorized by the Texas Constitution8 and created either
by statute or by petition filed with and approved by the
TCEQ.9 They are “the state's preferred method of
groundwater management through rules developed,

5

Houston and Texas Central Railroad Company v.
East, 81 S.W . 279 (Tex. 1904)

7

Texas W ater Code § 6.012

8

Tex. Const. Section 59, Art. XVI

9

Texas W ater Code §§ 36.011, 36.013

6

Sipriano v. Great Springs Waters of Am., Inc., 1
S.W .3d 75 (Tex. 1991).
3
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Legislature’s Preferred and Localized Method of
Regulation, in STATE BAR OF TEX . PROF . DEV .
PROGRAM , THE CHANGING FACE OF WATER RIGHTS IN
TEXAS 2006, Chapter 1 (2006).

adopted, and promulgated by a district in accordance
with the provisions of [Water Code Chapter 36].”10
Attached as Exhibit 9 are the currently-existing
Groundwater Conservation Districts. As shown, there
are 84 Groundwater Conservation Districts, with 5
additional Groundwater Conservation Districts in the
process of being formed.

III.
A BRIEF HISTORY OF THE WATER
PLANNING PROCESS
The modern era of water planning began with
legislation passed in 1997, and such planning has only
increased in importance through today, culminating most
recently with the enactment of House Bill 1763 in 2005
adopted by the 79th Legislature. As of January 1, 2006,
Texas water planning is the result of the amalgamation
of three legislative enactments, which will now be
quickly reviewed.

Groundwater Conservation Districts (GCDs) are
quirky entities, in that there is little uniformity among
them. They are special law districts, meaning they are
created by specific legislation that establishes their
powers and duties. The House Bill or Senate Bill
creating them is called their “enabling legislation” or
“enabling act.” Some enabling acts are very sparse,
while others cover a broad variety of powers and duties,
again with no two exactly the same. Texas Water Code
Chapter 36 fills in the gaps for all Groundwater
Conservation Districts.

A.
In the Beginning: Senate Bill 1 (75th
Legislature, Regular Session, 1997)
Texas water law changed substantially in 1997
with the passage of Senate Bill 1 in the 75th Legislature,
a 196 page bill. If you ever hear a Texas water rights
lawyer mention or discuss “SB 1”, which is almost
always done in reverential tones, this is their reference.
This ushered in the “modern era” of Texas state water
regulation. It began the continual planning process
cycle. Texas has gone through two of these planning
cycles and is now beginning the third. This experience
has spawned significant additional regulation and even
more planning requirements.

Groundwater Conservation Districts are to
conserve, preserve, protect, and recharge groundwater,
prevent groundwater waste, and control subsidence
caused by groundwater withdrawal.11
Generally,
Groundwater Conservation Districts must require a
permit for the drilling, equipping, operating, or
completing of wells12 or for substantially altering the size
of wells or well pumps.13 Additional Groundwater
Conservation District rules may require, among other
things:

SB 1 also began the process of marrying the
available science of water management with operations
and policies of the regulatory entities. It began the trend
of introducing more objective standards into water
planning and water use. Additionally, SB 1 began the
trend towards greater centralization of water resource
management. All of these trends are still continuing
today.

permits for wells;
well construction standards;
plugging standards;
production limits; and/or
well spacing restrictions.
However, one must always remember that when dealing
with a Groundwater Conservation District, you must
review its enabling legislation and Texas Water Code
Chapter 36 as well as its rules. For additional
information on Groundwater Conservation Districts, see
Mary K. Sahs, Groundwater Conservation Districts: The

10

Texas W ater Code § 36.0015

11

Id.
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1. The Texas Water Development Board Assumes
Preeminence
SB 1 designated the TWBD as the lead state
agency for developing a state water plan to determine
state water resources and needs, and coordinating a state
water plan to meet those predicted needs. In February of
1998, after extensive review and public comment, the
TWDB adopted state and regional water planning rules.
Practically, these planning authorities and powers were
moved from the TCEQ.

12

Interestingly, “water well” is not defined by the
Texas W ater Code. The W ater W ell Driller Board’s
definition of “water well” includes some wells that do not
produce groundwater. See 16 Tex. Admin. Code § 76.10
13

2. Regional Water Planning Groups (RWPGs)
SB 1 ramped up regional water planning by
requiring the TWDB to designate areas for which
regional water plans should be developed. Each regional

Texas W ater Code § 36.113(a)
4
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water planning area is managed by a Regional Water
Planning Group. SB 1 gave the TWDB the authority to
create these Regional Water Planning Groups for each
regional water planning area (Exhibit 8). SB 1 then
directed these Regional Water Planning Groups to
prepare, adopt and submit to the TWDB regional water
plans for their region, describing how local entities in the
region intended to address future water supply needs for
the next 50 years. The plans included means to conserve
water supplies, meet future water supply needs, and
respond to future droughts. They addressed engineering,
socioeconomic, hydrological, environmental, legal and
institutional issues. SB 1 required them to be consistent
with the TWDB guidance rules. Regional groups were
required to consider the information in Groundwater
Conservation District management plans, but could use
their own, different water supply and demand estimates
if they so chose. This role would change dramatically in
2006. Since the state water plan was based on the
regional plans, this meant that a state plan could be
inconsistent with one or more Groundwater Conservation
District plans.

appropriations.17 The State Water Plan is produced one
year after completion of the regional water plans.

SB 1 also specified the contents of Groundwater
Conservation District management plans14 , and provided
significant motivation for Groundwater Conservation
Districts to timely complete their management plans by
providing a specific list of disciplinary measures for
failure, including the “death penalty”, dissolution of the
Groundwater Conservation District by the TCEQ.15

The 2002 State Water Plan also proposes future
water policy recommendations for consideration by the
Legislature, and this 2002 State Water Plan has brought
about additional statutes and regulations. By the time
the TWDB delivered the 2002 State Water Plan, the
Regional Water Planning Groups had already begun the
next (second) round of regional water planning. The
more things change, the more things change.

4. The 2002 State Water Plan: Why You Care
Based on the approved Regional Water Planning
Group regional water plans, in January, 2002, the TWDB
prepared, adopted and submitted a state water plan,
entitled “State Water Plan, Water for Texas-2002”, a
copy of which is available for download at:
http://www.twdb.state.tx.us/publications/reports/State_
Water_Plan/2002/FinalWaterPlan2002.asp
(the “2002 State Water Plan”). From and after January
5, 2002, TWDB financial assistance for water supply
projects may be provided only to projects that meet
identified needs in a manner that is consistent with the
approved regional water plans.18 As you can see, water
operations are now subject and subordinate to the
various water planning efforts, which is why, as of
January 1, 2006, Texas lawyers need to have a basic
working understanding of the water planning process.

3. The Planning Cycle: State Water Plans
SB 1 requires the TWDB to formulate a “state
water plan” beginning in January of 2002, and every five
years thereafter. These State Water Plans (and their
regional components) have 50 year planning horizons.16
SB 1 also requires the Regional Water Planning Groups
to draft revised and updated regional water plans every
5 years (i.e. January of 2001, January of 2006, January
of 2011, and so on). During the first planning cycle, the
eligible plan development costs for the regional water
plans totaled $20,187,508, funded by legislative

5. The 2007 State Water Plan
The Regional Water Planning Groups filed their
second round of planning reports with the TWDB in
January of 2006.19 Copies of each of these reports may
be found at:
http://www.twdb.state.tx.us/RWPG/main-docs/2006R
WPindex.asp
The TWDB is currently drafting its next state water plan
based on these regional plans. It already held four public
hearings in 2006 for public comment. Policy papers for
the 2007 state plan are currently available on the
TWDB’s website at:

14

Codified at Texas W ater Code § 36.1071 and
detailed in 31 Tex. Admin. Code § 356.2
15

Texas W ater Code § 36.303

16

Note, however, that Priority Groundwater
Management Areas, discussed in Section III.B.3. below, use
a shorter 25 year period scope of review. To date, the TCEQ
has established 4 Priority Groundwater Management Areas
(Source: TCEQ).

17

Source: TW DB

18

Texas W ater Code § 16.053(j)

19

The South Central Texas RW PG failed to adopt a
plan by the required January 5, 2006, deadline, and hence
has no official plan.
5
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http://www.twdb.state.tx.us/RWPG/discussion/default.
asp

Planning Group. There is no comparable administrator
of a Groundwater Management Area. Management of a
Groundwater Management Area is accomplished,
practically, by the collective planning of the
Groundwater Conservation Districts situated within the
respective Groundwater Management Area. (Note that
Exhibit 9 shows Groundwater Conservation Districts in
the context of Regional Water Planning Areas.)

In January of 2007, the TWDB will deliver to the State
Legislature its State Water Plan, Water for Texas-2007”
to continue the water evaluation, regulation and policy
proposals cycle.
B.
The Same, Only Different: Senate Bill 2 (77th
Legislature, Regular Session, 2001)
Senate Bill 2 (77th Legislature, Regular Session,
2001) was a 244 page omnibus water resources bill. It
did not change the planning cycle, but it added new
planning elements, expanded regional planning to cover
the entire state, and switched the priority of regional and
local plans in determining the state plan.

2. Priority Groundwater Management Areas
Priority Groundwater Management Areas are
areas of the state that are experiencing or that are
expected to experience, within the immediately
following 25-year period, critical groundwater problems,
including shortages of surface water or groundwater,
land subsidence resulting from groundwater withdrawal,
and contamination of groundwater supplies.22 As a
general rule, one does not want to live in a Priority
Groundwater Management Area. SB 2 directed the
TCEQ to complete its initial designation of Priority
Groundwater Management Areas across all major and
minor aquifers of the state for all areas that meet the
statutory qualification. To date, the TCEQ has created
5 Priority Groundwater Management Areas.23 SB 2 also
requires annual review of the need for additional
designations. The public may participate in the
designation process.24

1. Additional TWDB Duties
A Groundwater Management Area (“GMA”) is
a geographic area suitable for the management of
groundwater resources.20 SB 2 moved the responsibility
of creating Groundwater Management Areas from the
TCEQ to the TWDB and directed the TWDB to develop
Groundwater Management Areas to cover all major and
minor aquifers in the state. Accordingly, in November
of 2002, the TWDB divided the state into 16 regional
groundwater management areas (the current
Groundwater Management Areas), and determined the
boundaries for each of those areas (see Exhibit 10),21
based on aquifer and other hydrological boundaries and
with some consideration of political boundaries.

3. Groundwater Availability Models (“GAMs”)
SB 2 required the TWDB to construct
Groundwater Availability Models for all major aquifers
in Texas by October of 2004. These major aquifers are
shown on Exhibit 7. A Groundwater Availability Model
is an estimate, based on various scientific measurements
and formulas, that predicts how much capacity a natural
resource has to give and how long flows can be
maintained when usage and drought are factored in.25
Groundwater Availability Models require information on
recharge (how quickly a groundwater resource is
replenished, such as with rain), aquifer geometry (depth
and thickness) and other aquifer properties
(transmissivity, hydraulic conductivity, storativity, and

Note that Groundwater Management Areas are
different than Regional Water Planning Areas.
Groundwater Management Areas are defined by a
number (as in, “Groundwater Management Area No. 1,
2, 3, etc.), whereas Regional Water Planning Areass are
defined by alphabetic letters or names (such as
“Panhandle”, “Region C” and “Brazos G”).
Groundwater Management Areas are more focused on
particular common water resources. Regional Water
Planning Areas are administered by a Regional Water
20
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Texas W ater Code § 35.002(11)

21

Groundwater management areas have existed
since at least 1949 and at different times have been called
“underground water reservoirs”, “management areas”, and
“underground water management areas” depending on the
Legislature’s mood. Prior to SB 2, the TCEQ and
predecessor agencies had established 19 groundwater
reservoirs and/or groundwater management areas. These
boundaries were dissolved and relegated to water law trivia
upon the TW DB’s 2002 adoption of Groundwater
Management Areas covering the entire state.

22

Texas W ater Code § 35.007(a)

23

Source: TCEQ

24

Texas W ater Code § 35.008

25

SB 2 was not, however, the initial foray into the
completion and use of GAMs. A GAM was first developed
for the Hill Country and its success prompted the 76 th
Legislature to approve initial funding of a statewide GAM
effort with passage of Senate Bill 1 (not the “holy grail SB
1”).
6

W hat Every Texas Lawyer Should Know About Texas W ater Law as of 1-1-06

water levels). Planning groups may use aquifer
geometry and property information to calculate water in
storage and drawdown around individual wells.
Modeling techniques continue to become more accurate
as the science of Groundwater Availability Models
improves.

1. Conflict Resolution
By 2006, Texas began experiencing conflicts
between Regional Water Planning Groups and
Groundwater Conservation Districts, and other quasigovernment players in the water planning and use arena,
and so HB 1763 also established priorities among the
planning groups to settle certain conflicts, while also
adding conflict resolution processes to resolve those that
remained. For example, new Texas Water Code §
36.1072(g) put in place a process by which a conflict is
resolved between a Groundwater Conservation District
and a Regional Water Planning Group.

Groundwater Availability Models are so
important for this one reason: SB 2 requires
Groundwater Conservation Districts and Regional Water
Planning Groups to use Groundwater Availability
Models in developing their management plans.26 They
assumed even greater importance with the passage of HB
1763, as will be discussed below.

2. When the Legislature says “Bottom Up”, They Mean
It
Prior to HB 1763, Texas had already developed
a water planning process heavily reliant on and
influenced by the local Groundwater Conservation
Districts. HB 1763 elevated Groundwater Conservation
Districts to the top of the priority list, by requiring
Regional Water Planning Group regional water plans to
be consistent with Groundwater Conservation District
management plans. Regional Water Planning Groups
lost the ability to merely “consider” Groundwater
Conservation District management plans; their regional
plans now must be consistent with the Groundwater
Conservation District plans.

4. Joint Planning
Prior to passage of SB 2, the primary purpose of
Groundwater Management Areas was to foster the
creation of Groundwater Conservation Districts. SB 2
changed the primary role of Groundwater Management
Areas to joint planning. First, it required Groundwater
Conservation Districts within the same Groundwater
Management Area to share their groundwater
management plans. Second, it provided the option for
Groundwater Conservation Districts in the same
Groundwater Management Area to engage in joint
planning if one of the area Groundwater Conservation
Districts called for it. However, the TWDB reports that
to its knowledge no Groundwater Conservation District
ever called for joint planning.27

3. GCD Rulemaking
HB 1763 also added a complex set of procedural
requirements that Groundwater Conservation Districts
must follow. Groundwater Conservation District rules
must be adopted only after notice and hearing, and the
new law spells out the exact due process required. In
regards to permitting, HB 1763 now requires that
Groundwater Conservation Districts identify which
permit actions require a hearing, and which do not. If a
hearing is required, the Groundwater Conservation
District must comply with an entire new subchapter of
required due process, Water Code Subchapter M. This
is intended to provide landowners more due process
rights, and to promote uniformity throughout the state,
from Groundwater Conservation District to Groundwater
Conservation District.

C.
More Details of “Same”: House Bill 176328
th
(79 Legislature, Regular Session, 2006)
HB 1763 promoted water resource planning to
nearly cult status. It required more of the local level of
water entities to conform their permitted water use to the
water plans, and elevated their use of and consistency
with Groundwater Availability Models from required
consideration to required conformity.

26

Texas W ater Code § 36.1071

27

Mace, footnote 13
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4. Defined Future Conditions
More importantly, HB 1763 introduced the term
“defined future conditions” (DFC). A “Defined Future
Condition” is exactly as it sounds: the local water
planning entity determines a goal for each groundwater
resource defined as the “future condition” of the
resource. Examples of defined future conditions are:

You may notice that this is the only water bill in
the triumvirate of “major” water legislation that is a “house”
bill as opposed to a “senate” bill. HB 1763 began its
legislative life focusing on Groundwater Conservation
Districts. Senate Bill 3 introduced in the 79 th Legislature
was “the” water bill of that regular session; however, it failed
to pass the House, and once its demise was imminent,
various parts and pieces of it were grafted by amendment
onto House Bill 1763, expanding this bill from 16 pages as
filed to 44 pages as passed, thus giving us the one of the few
watershed water bills with the “house bill” designation.

1.

7

Water levels do not decline more than 100 feet
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2.

3.

4.

Conditions for their “groundwater resources.”33 Exhibit
9 shows the Groundwater Conservation Districts and
Groundwater Management Area boundaries on the same
map.

in 50 years
Water quality is not degraded below 1,000
milligrams per liter of total dissolved solids for
50 years
Spring flow is not allowed to fall below 10 cubic
feet per second during the drought of record for
perpetuity
50% of the water in storage will be available in
100 years.

6. Managed Available Groundwater (MAGs)
This was a new term introduced in HB 1763.
“Managed Available Groundwater” is the amount of
water that may be permitted by a Groundwater
Conservation District for beneficial use in accordance
with the desired future condition of the aquifer.34 For
example, if a Groundwater Conservation District adopted
a Desired Future Condition as “no more than 100 feet of
water decline in 50 years”, then the TWDB would
estimate the maximum amount of water available for use
in the next 50 years in order to meet that goal. That
amount of water is the Managed Available Groundwater
available to the Groundwater Conservation District,
which it may allow to be consumed in its permitting
process.

A Defined Future Conditions statement must be adopted
by a 2/3rds vote of at least 2/3rds of the Groundwater
Conservation Districts located in whole or in part within
the same Groundwater Management Area.29
Once a Groundwater Conservation District
adopts a Defined Future Condition, they are used to
calculate Managed Available Groundwater volumes (see
III.C.6 below). They are also then used for regional
water plans, Groundwater Management Areas and
permitting. The statute does not prohibit a Groundwater
Conservation District from changing its Defined Future
Condition statement more frequently than every 5 years
from the date of the first change, and the TWDB seems
to have the opinion that Groundwater Conservation
Districts may update them at any time.30

7. Required Permitting
HB 1763 also requires a Groundwater
Conservation District to issue permits up to the point that
the total volume of groundwater permitted equals the
Managed Available Groundwater. This is a major
change in water policy and was obviously designed to
afford some protection to landowners against
Groundwater Conservation Districts. Groundwater
Conservation Districts do not have discretion in this
matter. If there is water available based on the estimated
Managed Available Groundwater, the Groundwater
Conservation District must issue permits upon receipt of
administratively complete applications up to the total
amount of Managed Available Groundwater.

The TWDB strongly prefers that Defined Future
Conditions be at least 50 years, the planning horizon for
regional water planning.31 The TWDB requires that
Defined Future Conditions be physically possible,
individually and collectively, if different Defined Future
Conditions are stated for different geographic areas
overlying an aquifer or subdivision of an aquifer within
a Groundwater Management Area.32
5. Increased Cooperative Planning
HB 1763 changed optional joint planning to
required joint planning. Groundwater Conservation
Districts in the same Groundwater Management Area
must work together to develop Defined Future

29
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8. Historical Use
Groundwater Conservation Districts may limit
well production based on historic use.35 Any limitation
on the Rule of Capture tends to provoke landowners.
This has become a very controversial topic, and is
generally used to prevent water ranching while
preserving agricultural use. Previously, there was no
standard definition of “historic use”; however, HB 1763
added Texas Water Code § 36.001(29), which defines
“evidence of historic use” as

Texas W ater Code § 36.108(d-1)

30

Robert E. Mace, Rima Petrossian, Robert Bradley
and W illiam F. Mullican, III, A Streecar Named Desired
Future Conditions: The New Groundwater Availability for
Texas, in State Bar of Texas Prof. Dev. Program, The
Changing Face of W ater Rights in Texas, Chapter 3 (2006),
P. 6.

evidence that is material and relevant to a

33

Codified at Texas W ater Code § 36.108

31

Id. at p. 3, fn 20

34

Texas W ater Code § 36.001(25)

32

31 Tex. Admin. Code § 356.2(8)

35

Texas W ater Code § 36.116(b)
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determination of the amount of groundwater
beneficially used without waste by a permit
applicant during the relevant time period set by
district rule that regulates groundwater based on
historic use. Evidence in the form of oral or
written testimony shall be subject to
cross-examination.
The Texas Rules of
Evidence govern the admissibility and
introduction of evidence of historic or existing
use, except that evidence not admissible under
the Texas Rules of Evidence may be admitted if
it is of the type commonly relied upon by
reasonably prudent persons in the conduct of
their affairs.
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10. If You Are Not in a GCD
If you review the map of Groundwater
Conservation Districts (See Exhibit 11) on the TWDB
website, you will see that the geographic areas within a
Groundwater Conservation District are colored, whereas
all non-GCD areas are white. These are commonly
referred to as the “White Areas.” Just because land is
not in a Groundwater Conservation District does not
mean it is not affected by Groundwater Conservation
Districts. HB 1763 allows Groundwater Conservation
Districts to plan for the non-GCD white areas.
The Defined Future Conditions that
Groundwater Conservation Districts develop for
Managed Available Groundwater estimates will also be
used to develop Managed Available Groundwater
estimates for the white areas. Any new Groundwater
Conservation District created in the white areas will have
to follow the existing Defined Future Condition
statements and Managed Available Groundwater
numbers at least until the next time Defined Future
Conditions are considered.

Only time will tell whether this still-subjective definition
cools the flames of dispute over historical use.
9. Putting It All Together
In a nutshell, then, here is the water availability
modeling process. The Groundwater Conservation
Districts determine Defined Future Conditions for their
water sources and send them to the TWDB. The TWDB
determines and provides estimates of “Managed
Available Groundwater” to the Groundwater
Conservation Districts for inclusion in their groundwater
plans, and to Regional Water Planning Groups for
inclusion in their regional water plans.
The
Groundwater Conservation Districts then complete their
management plans based on the Managed Available
Groundwater estimates. Their management plans are
forwarded to the Regional Water Planning Groups, who
fashion their regional plans based on the Groundwater
Conservation District management plans. These regional
plans, once completed, are forwarded to the TWDB for
inclusion in the next 5-year state water plan.

D.

THE CURRENT PLANNING CYCLE

1. State Level
At the state level, the TWDB is currently
evaluating the 16 Regional Water Planning Groups’
plans and incorporating them into the next state water
plan, due to the Legislature by January 5, 2007.
2. Regional Level
At the regional level, the Regional Water
Planning Groups are beginning the third cycle of
planning, preparing their 2011 regional water plans.
Clients should obtain the just-completed, January, 2006,
regional water plan for their region to determine if they
desire or need any changes to that plan. If so, now is the
time to begin to monitor and get involved in the regional
planning process.

The Groundwater Conservation Districts then
consider and issue water well permits based on the
Managed Available Groundwater estimates. They must
issue permits up to the maximum Managed Available
Groundwater estimates, so long as they receive
administratively complete permit applications.

The third regional planning effort (for 20072010) should include the following activities:36

As you can see, if a client has a problem
obtaining a water well permit, it may be the result of
planning that occurred many years prior to submitting
the application. Water use is now subject and
subordinate to water planning. For this reason, clients
who have groundwater resources should become familiar
with, and involved in, the planning process as well as the
permitting process, sooner rather than later (this means
now) in order to maximize their opportunity to protect
their ability to use their water resources.

1.

Update the last regional water plan based on
new population and water demand projections;

2.

Determine Defined Future Conditions;

3.

Develop and revise water supply and water
availability estimates based on new Managed
Available Groundwater and Water Availability
36
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Models;
4.

5.

comment period, the time to obtain the draft projections
and comment, if necessary or desirable, is now.

Evaluate and recommend water management
strategies to meet water supply needs, with
greater emphasis on water conservation;
evaluate the impacts of water management
strategies on the environment;

3. Local Level
Groundwater Conservation Districts are
constantly in a state of planning. They are required to
adopt a management plan not later than 3 years after
formation, and must update that plan every five years
thereafter.38 To determine the planning cycle of a
Groundwater Conservation District, then, one must
determine the date of adoption of its last management
plan, and monitor the Groundwater Conservation District
for its notice of drafting the next version.

Consider and recommend changes to current
water policy and water law in Texas to better
manage state water resources.

This third planning period, which has already begun for
the Regional Water Planning Groups, should be similar
to the second planning period but may be tweaked by the
80th Legislature to address some inconsistencies with
other planning time lines, as explained below37 :
Winter 2007

R e gi o n a l W a t e r P l a n n i n g
Gr ou ps c omplete dr af t
population projections and
begin 6-month comment period

Spring 2008

R e gi o n a l W a t e r Pl a n n i n g
Groups complete draft water
demand projections and begin
6-month comment period

Spring/Summer 2009

TWDB approves population
and water demand projections

2008-2009

Regional Water Planning
Groups to hold public meetings
prior to Regional Water Plan
preparation; public hearings on
Regional Water Plans required
prior to adoption

June 1, 2008

In i t i a ll y p r e p a r e d ( d r a f t )
Regional Water Plans due to
TWDB

January 5, 2011

R e g i o n a l W a t e r P l a n ni n g
Group- adopted Regional Water
Plans due to TWDB

January 5, 2012

TWDB-approved State Water
Plan due to the Legislature

4. Timing Problems in the Current Planning Cycle
Texas Water Code § 16.108(d) requires
Groundwater Conservation Districts in Groundwater
Management Areas to submit their Defined Future
Conditions to the TWDB by September 1, 2010.
However, for Managed Available Groundwater estimates
(which are derived from Defined Future Conditions, as
explained above) to be used in the next round of regional
and state water planning (2007-2012), Defined Future
Condition statements will need to be submitted much
earlier, perhaps as early as late 2007 or early 2008. This
is necessary so that TWDB staff may estimate or review
Managed Available Groundwater numbers, and so that
Regional Water Planning Groups may include the new
Managed Available Groundwater amounts into their
planning docs. We may therefore see the 80th Legislature
address this issue with a new statute. In any event, many
Groundwater Conservation Districts are likely
developing their Defined Future Conditions as you read
this paper. If your clients want to get involved in the
next planning cycle, now is the optimum time to begin
with the local level.
IV.
HOW CLIENTS MAY AFFECT WATER
PLANNING AND POLICY
Because Texas has implemented a water
planning model based on decisions made by the local,
smaller entities, it is at least theoretically easier for
landowners and other interested parties to participate
meaningfully in the planning process, thereby affecting
water usage and maintaining significant influence over
their own land. However, one must remember that these
Groundwater Conservation Districts and Regional Water
Planning Groups are political entities, and they may have
political goals in mind. Presently, Groundwater
Conservation Districts still enjoy a significant amount of
discretion, but the legislative trend seems to be to limit
that discretion by implementing more objective

Since Regional Water Planning Groups must have
completed draft population projections by the Winter of
2007, and completion includes a 6 month public
37
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Derived from second planning cycle process
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Area42, a Groundwater Conservation District in
or adjacent to the Groundwater Management
Area, or a Regional Water Planning Group in
the Groundwater Management Area may file a
petition with the TWDB appealing the approval
of a Defined Future Condition.43

standards. It is easier to hold someone accountable to a
clear, objective standard, and as these standards continue
to develop, clients will obtain greater ability to
successfully challenge Groundwater Conservation
Districts.
I have attached as Exhibit 10 a due diligence
checklist for property owners to use, in order to conduct
water law due diligence for their property in regards to
the planning process that affects their land. Completing
that checklist will provide a decision as to whether the
client should or must become involved in the water
planning process.
Local Level
There are several ways to affect water policy at
the local level, from direct challenges to participatory
cooperation. The choice will depend on the remedy
needed or desired.

2.

A Groundwater Conservation District or person
with a legally defined interest in groundwater in
the Groundwater Management Area may file a
petition with the TCEQ requesting an inquiry, if
the joint planning process in the Groundwater
Management Area failed to result in a
reasonable Defined Future Condition of the
aquifer.44

3.

A Groundwater Conservation District or person
with a legally defined interest in groundwater in
the Groundwater Management Area may file a
petition with the TCEQ alleging a Groundwater
Conservation District has not adopted rules that
are designed to achieve the Defined Future
Condition or that a Groundwater Conservation
District is not enforcing compliance with their
district rules.45

A.

1. Get the GCD Rules and get on their Notice List
Groundwater Conservation District rules must be
available at the GCD’s office.39 If a Groundwater
Conservation District maintains a website, all proposed
rules are required to be put online.40 The Texas Alliance
of Groundwater Conservation Districts provides links to
many of the GCD’s rules, at the following website:

The statute sets out the process of agency adjudication
for each of these forms of challenges.46

www.texasgroundwater.org/index.htm
3. Use the Legislative Branch
Since Groundwater Conservation Districts are
created by statute, the Legislature can amend that statute.
A non-common strategy for dealing with a “difficult”
Groundwater Conservation District, or one that refuses
to follow the statutes and regulations, is to seek to
legislatively dissolve the Groundwater Conservation
District. This occurred in the 79th Legislature’s regular
session when opponents of the board (and its policies) of
the Kinney County Groundwater Conservation District
caused the filing of House Bill 3571 and Senate Bill
1857. Neither bill made any progress, but this could at
least be characterized as a “shot across the bow.”

Also, persons can subscribe to a GCD’s notice list and
thereby receive notice of proposed rules and other formal
action. A person may request notice, in writing, from a
Groundwater Conservation District of a hearing on a
permit or a permit amendment application. The request
is effective for the remainder of the calendar year in
which the request is received by the district. To receive
notice of a hearing in a later year, a person must submit
a new request.41
2. Clients May Affect DFCs and Enforce DFCs
There are several ways for a person to protest the
Defined Future Condition or implementation of a
Defined Future Condition:
1.

A person with a legally defined interest in
groundwater in the Groundwater Management

42

31 Tex. Admin. Code § 356.2(18)

43

Texas W ater Code § 36.108(l)

44

Texas W ater Code § 36.108(f)
Id.

39

Texas W ater Code § 36.36.101(c)

45

40

Texas W ater Code § 36.101(d)(5)

46

41

Texas W ater Code § 36.404(d)

For the first listed challenge, see Texas W ater
Code § 36.108(m); for the second and third listed challenge,
see Texas W ater Code § 36.108(g)-(k)
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4. Use the Judicial Branch
Clients can use the courts to challenge the
actions (or inaction) of a Groundwater Conservation
District when it fails to follow statutes, regulations, and
its own rules. A survey of Texas cases involving water
rights is beyond the scope of this paper, but clients with
little other choice may be forced to consider formal
litigation.

and important developments as of January 1, 2006,
dealing with “Certificates of Convenience and
Necessity.”
A.

Certificates of Convenience and Necessity
A Certificate of Convenience and Necessity is a
permit issued by the TCEQ that grants its holder the
right to provide retail public water service (as in, sell
water). These are defined by geographic area, so the
right is to sell retail water in the area, known as a
“Certificated Area.” The holder of the permit must
provide “continuous and adequate” water service to the
Certificated Area, and in return the holder has a
monopoly over the Certificated Area. Many rural parts
of the state are served by a retail public utility that holds
a CCN; however, this is not just a rural issue, as many
urban cities and suburban cities obtained CCNs in the
past to take advantage of the monopoly powers. Water
Supply Corporations are required to hold CCNs, and it is
optional for many other retail public utilities.

B.

Regional Level
Members of the public and other interested
persons (i.e. our clients) may participate in regional
water planning efforts by:
1.
2.

Attending any of the Regional Water Planning
Group meetings; and
Contacting regional group members.

Most likely, a client upset with a regional plan can
identify the one or more components of that plan causing
the concern, and those should be tracked back to the
Groundwater Conservation District if possible. The
regional level of water planning is probably the least
subject to challenge, as the decisions are made at the
local level, and the estimates are produced at the state
level.

Problems have arisen over the past years,
primarily caused by holders of CCNs, with landowners
on the “losing end.” Anecdotal evidence suggests that in
several instances an entity acquired a CCN over vast
areas with little to no financial ability to provide any
water service, which is certainly less than “continuous
and adequate” service. However, instead of consenting
to a landowner removing land from the Certificated
Area, some have, on occasion, put the landowner in the
horns of a dilemma: either pay the high cost of going
through a contested case hearing to remove the land from
the Certificated Area over the objections of the CCN
holder, or pay the CCN holder a substantial amount of
money to obtain its “consent”, thus avoiding the
necessity of the contested case hearing.

C.

State Level
Similar to regional involvement, the public may
participate in the state water plan and other state
planning efforts by:
1.
2.
3.

Chapter 18

Contacting TWDB staff;
Reviewing proposed rules; and
Commenting (i.e. objecting to, suggesting
alternatives) on proposed rules.

The primary planning is done at the local level, but those
plans rely on estimates and models generated by the
state. If a client needs or wants to challenge or change
an estimate, they should be prepared to present technical
information designed to persuade the state’s experts to
change their projections. This could require significant
time and expense. As with regional plans, if a part of the
state water plan is objectionable, one should attempt to
trace the problem back to a Groundwater Conservation
District and address it with that Groundwater
Conservation District, directly or through the other
means discussed in this paper.

To address this and other abuses in the CCN
arena, the 79th Legislature passed House Bill 2876,
which became effective on September 1, 2005. This 22
page bill spawned regulations that run 29 pages in 30
Tex. Reg. 8956 (2005) (to be codified at 30 TEX . ADM IN .
CODE §§290.251 - 290.253, 290.256). Those regulations
in turn resulted from public comments that totaled
something in excess of 250 pages, including a few by the
author, and they became effective on January 1, 2006.
1. Notice of CCNs in the Real Property Records
Part of the problem inherent with the current
CCN process is that it is very difficult to determine if a
property is situated in a CCN Certificated Area. To
solve this problem, CCN holders are now required to
record maps of Certificated Areas in the real property
records of each county in which the service area or

V.
M O R E C O N T R O L O VE R W A T E R
SUPPLIERS
Changing gears completely now, to the actual
provision of water to customers, there are several new
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portion of the service area is located.47 Applicants to
obtain or amend a CCN must file the required map in the
county real property records within 31 days after the date
the applicant receives a final order from the TCEQ
granting the applications the request, while holders of
existing CCNs must file the maps no later than January
1, 2007.

(1) “Affected person” means any landowner
within an area for which a certificate of public
convenience and necessity is filed, any retail
public utility affected by any action of the
regulatory authority, any person or corporation
whose utility service or rates are affected by any
proceeding before the regulatory authority, or
any person or corporation that is a competitor of
a retail public utility with respect to any service
performed by the retail public utility with
respect to any service performed by the retail
public utility or that desires to enter into
competition.

As these maps are filed in the county real
property records, title commitments and policies may
now include on “Schedule B” a notice that the property
is included in a CCN’s Certificated Area. Exhibit 12 is
a representative sample of what a CCN-related notice
may look like on a policy commitment. These notices
will look similar to water district or Municipal Utility
District notices. If you represent the purchaser of real
estate in a purchase and sale contract, do not object to a
CCN-related item on a title commitment for the purpose
of having the title company remove the item, as it cannot
be removed. If your client wants to terminate the
contract based on the CCN, it may be advisable to either
terminate the contract within the Inspection Period, if
any, based on the item, or object to/reject the Title
Commitment for the purpose of terminating the contract
based on rejection of title. Alternatively, it may be
advisable to review the representations and warranties in
the sales contract to determine if a lack of representation
and warranty as to the existence of the CCN support
termination of the contract for cause.

(1-a) “Landowner,” “owner of a tract of land,”
and “owners of each tract of land” include
multiple owners of a single deeded tract of land.
The practical effect of these changes is that all
landowners within the certificated area of a CCN for
which amendment is being sought, or situated in the
proposed certificated area of a CCN being sought, will
now have the statutory right to intervene and participate
in the decision-making process.
Notwithstanding the foregoing, however, not all
landowners will receive direct notice of the filing of an
application to obtain or amend a CCN. Pursuant to new
Water Code § 13.246(a-1), only those landowners of 50
acre or larger tracts are entitled by law to receive notice
by mail of the CCN application. The TCEQ may require
mailed notice to other affected persons in its discretion.

Title policies will also include on “Schedule C”
a requirement that the statutory notice be given prior to
closing. The Texas Real Estate Commission has
promulgated a draft form for use in disclosing the
possibility that the land may be in a CCN’s Certificated
Area. Exhibit 13 is the Texas Real Estate Commission
form as proposed in its draft (and as of press time,
unadopted) form. This is a statutorily-prescribed form
set out in Texas Water Code § 13.257(d).

Exhibit 14 is the notice form promulgated by the
TCEQ that a landowner will receive in the event
someone files an application to obtain or amend a CCN,
or decertify a portion of the CCN certificated area, which
affects their land. Exhibit 15 is the notice form
promulgated by the TCEQ that a landowner will receive
in the event an investor owned utility files an application
to obtain or amend a CCN, or decertify a portion of the
CCN certificated area. In each instance, the TCEQ sends
the notice to the owner of the tract according to the most
current tax appraisal rolls of the applicable central
appraisal district at the time the TCEQ received the
application for the certificate of amendment. A
landowner must file a notice with the TCEQ in a timely
manner to obtain party status in the matter. These
notices come from the TCEQ, via first class mail, and
they do not necessarily have the appearance of a formal
proceeding.

2. Landowner Participation in the Process of Granting or
Amending CCNs
Historically, landowners had very few rights to
receive notice of and participate in the granting,
amendment or termination of a CCN for the CCNs that
affected the landowner’s property. House Bill 2876
accomplishes the goal of providing additional notice to
landowners by amending the definition of “affected
person” in Texas Water Code § 13.002(1) and adding §
13.002(1-a), to read as follows (additions are double
underlined):

47
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3. Landowner Rights to Remove Land from a CCN’s
Certificated Area
Certain landowners now have the right, upon
receipt of a notice of an application for a new or
amended CCN, to remove their land from the
Certificated Area of the proposed CCN.

with a population of more than 500,000 and the
municipality or a retail public utility owned by the
municipality is the holder of the CCN; or (2) in a platted
subdivision actually receiving water or sewer service.52
Exhibit 19 is a sample petition for use by a landowner
who seeks to remove qualifying land from a CCN
Certificated Area, whose land fits this description.

a. 25 or more acres
A landowner of 25 or more acres that is situated
wholly or partially within the proposed service area, may
elect to exclude some or all of their land from the
proposed certificated area.48 Exhibit 16 is a sample form
for a landowner of a qualifying tract to exercise its
election to remove the land from a CCN’s Certificated
Area upon receipt of a notice (Exhibits 13 or 14).

4. The Overall Effect for Landowners in CCNs
There are two general effects of House Bill
2876. First, more members of the public will be notified
of the CCN process. Second, more people will be
allowed to participate in the CCN process. The overall
effect of these changes should be to return some amount
of control over land back to the landowners.

However, a landowner may not make this
election if the proposed service area is located within the
boundaries or extra-territorial jurisdiction (“ETJ”) of a
municipality with a population of more than 500,000 and
the municipality or a retail public utility owned by the
municipality is the applicant. In that case, the owner is
limited to contesting the inclusion of its land in the CCN
certificated area, at the hearing held by the TCEQ
regarding the application.49 Exhibit 17 is a sample form
for a landowner of a qualifying tract of land to file, in
response to a notice (Exhibits 13 or 14), seeking to
exclude its land from a CCN’s Certificated Area

B.

Who Provides My Water?
If your client does not know if its land is situated
in a CCN Certificated Area, or is for whatever reason
unclear about who supplies the property with water
service, the TCEQ has promulgated a form which can be
completed and submitted to the TCEQ. This form is
available on the TCEQ website at:
http://www.tceq.state.tx.us/AC/nav/util_water/
Click on “Water: What Is My Source?” Note that the
form lists alternate suggestions on how to answer this
question, and that a response from TCEQ will take up to
10 days.

b. 50 or more acres
House Bill 2876 also adds a process by which an
owner of a tract of land that is at least fifty (50) acres
and that is not in a platted subdivision actually receiving
water or sewer service may petition for expedited release
from a CCN service area.50 Exhibit 18 is a sample
petition for use by a landowner who seeks expedited
release of qualifying land from the Certificated Area of
a CCN. Within 90 calendar days from the date the
TCEQ determines that such a petition is administratively
complete, the TCEQ “shall” grant the petition.51

VI.

WHAT THE FUTURE HOLDS
As of January 1, 2006, Texas is now feeling the
full effects of the Triumvirate of Water Planning Bills
(SB 1, SB 2, HB 1763), and the consequences of a vastly
changed world of Certificates of Convenience and
Necessity. The future, in a word, holds more: more
conflicts between landowners and governing authorities,
more conflicts among governing authorities, more
involvement by more members of the public, more
protection of substantive rights within quasi-public
regulatory structure by more due process rights, and
more punishment for failure to comply with regulatory
authorities. We will likely see the eventual elimination
of the Rule of Capture, making the remaining rights more
valuable.

However, the owner of a tract of land that is at
least fifty (50) acres is limited to contesting the
involuntary certification of its property in a hearing held
by the TCEQ if the property is located: (1) within the
boundaries of a municipality or the ETJ of a municipality

48

Texas W ater Code § 13.246(h)

49

Texas W ater Code § 13.264(i)

50

Texas W ater Code § 13.254(a-1)

51

Texas W ater Code § 13.254(a-3)
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The future, however, is now. Beginning in 1997,
Texas implemented its overall water regulatory scheme,
and is now in the throes of dotting “I”s and crossing
“T”s. The devil is in the details, as they say, and water
regulation will not be an exception. In a conversation
52

14
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with an experienced water rights lawyer earlier this year,
I remarked that it was my experience that people fought
over water not to get rich, but instead to not become
poor. With vastly more experience than me, he agreed.
As such, it is critical that clients educate themselves
concerning their rights, and understand the coming
limitations on those rights, so that they can act in their
best interests to preserve and protect their rights.
For more information about water rights, case
law and regulatory developments as they occur, please
monitor my law firm’s new website:
www.texasH2Olaw.com
as well as the “mother ship”:
www.mctexlaw.com
VII.

CREDITS
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of many colleagues. Any mistakes or misinterpretations
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Bar of Texas, Christy Fields, Emily Rogers, Mary Sahs
and Dr. Robert Mace (TWDB).
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EXHIBIT 1
REGIONAL AND STATE TOTAL POPULATION PROJECTIONS FOR 2000-2006

Texas Water Development Board
2006 Regional Water Plan
Regional and State Total Population Projections for 2000-2060
Region

P2000

P2010

P2020

P2030

P2040

P2050

P2060

A-Panhandle

355,832

388,104

423,380

453,354

484,954

516,729

541,035

B-Region B

201,970

210,642

218,918

223,251

224,165

223,215

221,734

C-Region C

5,254,722

6,625,282

7,966,389

9,093,847

10,246,795

11,559,990

13,087,849

D-North East Texas

704,171

772,163

843,027

908,748

978,298

1,073,570

1,213,095

E-Far W est Texas

705,399

855,466

1,018,479

1,161,232

1,283,725

1,405,966

1,527,713

F-Region F

578,814

618,889

656,480

682,132

700,806

714,045

724,094

G-Brazos G

1,621,961

1,882,896

2,168,682

2,458,075

2,739,717

3,034,798

3,332,100

H-Region H

4,848,918

5,775,097

6,707,045

7,679,397

8,653,377

9,739,109

10,897,526

I-East Texas

1,011,317

1,090,382

1,166,057

1,232,138

1,294,976

1,377,760

1,482,448

114,742

135,723

158,645

178,342

190,551

198,594

205,910

K-Lower Colorado

1,132,228

1,359,677

1,657,025

1,936,324

2,181,851

2,447,058

2,713,905

L-South Central Texas

2,042,221

2,460,599

2,892,933

3,292,970

3,644,661

3,984,258

4,297,786

M-Rio Grande

1,236,246

1,581,207

1,973,188

2,401,223

2,854,613

3,337,618

3,826,001

N-Coastal Bend

541,184

617,143

693,940

758,427

810,650

853,964

885,665

O-Llano-Estacado

453,997

492,627

521,930

540,908

552,188

553,691

551,758

48,068

49,491

51,419

52,138

51,940

51,044

49,663

20,851,790

24,915,388

29,117,537

33,052,506

36,893,267

41,071,409

45,558,282

J-Plateau

P-Lavaca
Texas State Total

Projections
Last
Updated
04/17/2006
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EXHIBIT 2
SUMMARY OF WATER DEMAND PROJECTIONS FOR 2000-2006
2006 Regional Water Plan
Summary of Water Demand Projections for 2000-2060 (in acft1 )
TEXAS
Category

D2000

D2010

D2020

D2030

D2040

D2050

D2060

M unicipal

4,047,661

4,770,501

5,483,790

6,120,377

6,739,592

7,450,792

8,258,942

M anufacturing

1,559,912

1,825,686

2,004,666

2,163,421

2,319,913

2,452,107

2,578,582

M ining

278,624

270,845

280,815

285,964

276,054

276,931

285,573

Steam Electric

561,394

755,170

886,580

1,030,212

1,174,170

1,339,733

1,533,556

Livestock

300,441

344,495

374,724

381,241

388,243

395,945

404,397

Irrigation

10,228,528

10,345,131

9,980,301

9,585,833

9,206,620

8,843,094

8,556,224

TEXAS TOTAL

16,976,560

18,311,828

19,010,876

19,567,048

20,104,592

20,758,602

21,617,274

1

An acft (acrefoot) is an amount of water to
cover one acre with one foot of water and
equals 325,851 gallons [roughly the estimated
needs of a family of 5 for one year].

Last Updated 4/17/2006
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EXHIBIT 3
NUMBER OF RESERVOIRS IN TEXAS, HISTORICAL AND PROJECTED THROUGH 2050

The number of reservoirs tops out at 219 in 2030.
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EXHIBIT 4
TIMELINE OF THE CONSTRUCTION OF RICHLAND-CHAMBERS RESERVOIR
The Richland-Chambers Reservoir was constructed by the Tarrant Regional Water District, a political subdivision of
the State of Texas created in 1924.
Year

Cumulative Time
From Start of
Project

Progress

1954

-

City of Fort Worth asks the State Board of Water Engineers for a
construction permit to build the lake

1957

+3

State authorizes Fort Worth to build 1,135,000 acre-feet lake where Richland
and Chambers creeks join together in Freestone and Navarro counties

1975

+21

Permit to construct reservoir formally issued

1979

+25

District applies for 404 permit from U. S. Army Corps of Engineers. Several
agencies are involved in developing an Environmental Impact Statement
(assesses plants, wildlife, fisheries and water quality)

1979

+25

Contract between customer cities establishes payment terms for construction
and pipeline costs. District issues $342,750,000 in water revenue bonds to
fund project

1980

+26

Archaeological survey to identify sites of cultural and historical significance
begins

1982

+28

Construction company hired to build 6.1 mile earthen dam, 24 gate spillway
structure, and FM 488 bridge to span discharge channel

1982

+28

404 permit issued (application process alone took 3 years) with special
conditions. District must give Texas Parks and Wildlife 13,700 acres of
mitigation land; clearing operations must be coordinated with the Corps;
instream flow rates must be preserved; minimum of 10 public access points
to reservoir; water quality surveyed on quarterly basis

19821987

+28 to +33

1987

+33

Reservoir begins filling up

1988

+34

Pipeline system completed

1989

+35

Lake fills to conservation pool for 1st time

Conflict resolution: (1) roads and railways relocated; (2) oil and gas
pipelines relocated; (3) 756 oil and gas wells plugged; (4) utility
transmission lines moved; (5) two cemeteries relocated

TRWD also manages Cedar Creek Reservoir just North of Richland-Chambers Reservoir. Water from these two
reservoirs is pumped to Tarrant County through two pipelines, one of which is 72 inches in diameter (6 feet) and the
other of which is 90 inches in diameter (7.5 feet). The pipelines run approximately 85 miles to the first primary
customer drinking water treatment plant. TRWD also manages two “balancing reservoirs”, Lake Benbrook and
Eagle Mountain Lake. The balancing reservoirs serve as an emergency water supply in case something disrupts the
pipelines.
Source: Tarrant Regional Water District
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EXHIBIT 5
TEXAS DROUGHT RESOURCES

Texas Commission on Environmental Quality:
www.tceq.state.tx.us/permitting/water_supply/pdw/trot/droughtw.html
list of public water systems currently limiting water use to avoid water shortage
Texas Water Development Board:
www.twdb.state.tx.us/data/DROUGHT/drought_toc.asp
www.texaswaterinfo.net
an SB 1-required service of the TWDB for the centralized collection and dissemination of information
Includes:
Palmer Drought Severity Index (PDSI)
Crop Moisture Index (CMI)
Standardized Precipitation Index (SPI)
Keetch-Byram Drought Index (KBDI)
http://www.texaswaterinfo.net/Images/Drought/pdsi.GIF
Areas of Significant Groundwater Declines
Texas A&M University:
http://agnews.tamu.edu/drought/
National Drought Prediction Center:
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EXHIBIT 6
THE HYDROLOGICAL CYCLE

21

Chapter 18

W hat Every Texas Lawyer Should Know About Texas W ater Law as of 1-1-06

EXHIBIT 7
MAJOR AQUIFERS

Color version available at:
http://www.twdb.state.tx.us/mapping/maps/jpg/aqu_maj_8x11.jpg
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EXHIBIT 8

Color version available at
http://www.twdb.state.tx.us/mapping/maps/jpg/sb1_groups_8x11.jpg
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EXHIBIT 9
GROUNDWATER CONSERVATION DISTRICTS

Color version available at
http://www.twdb.state.tx.us/mapping/maps/jpg/GCDwithGMA.jpg
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EXHIBIT 10

Color version available at
http://www.twdb.state.tx.us/mapping/maps/jpg/GMA%20map%208x11.jpg
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EXHIBIT 11
WATER DUE DILIGENCE CHECKLIST FOR 2006
PROPERTY
Owner:
Property Address:
County:
Legal Description:

__________________________________
__________________________________
__________________________________
__________________________________
See attached Exhibit A

LOCAL PLANNING
The Property is located in this Groundwater Conservation District (Ex. ___):
__
copy of GCD’s enabling legislation (unless formed by petition to the TCEQ)
__
copy of GCD’s rules and regulations
__
copy of GCD’s “Defined Future Conditions” dated __________________
__
copy of GCD’s most current management plan
date of GCD’s most current management plan: ______________________
date of GCD’s next DFC determination and management plan:
________________________________
__
number of water wells on the Property
__
number of water wells regulated by the Texas Railroad Commission
Permit Nos.: _________________________________________________
__
well registrations for each other well
__
well permits for each other well
If the Property is not located in a GCD, the GCD establishing Defined Future Conditions affecting the
Property is: ____________________________________________________
Any portion of the Property is located in the Edwards Aquifer Authority _________________
__
number of water wells regulated by Edwards Aquifer Authority
REGIONAL PLANNING
The Property is located in this Regional Water Planning Area:
__
(Alpha, Ex. __)
__
copy of the Regional Water Planning Area’s regional water plan dated January, 2006
Is the Property located in a Priority Groundwater Management Area? ____________
Name of PGMA:
____________________________________________
__
copy of development restrictions in PGMA of county commissioners court
STATE PLANNING
__
__
__

State Water Plan 2002–Review Relevant Portions
Groundwater Availability Model
Available Managed Available Groundwater
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EXHIBIT 12
[Sample Notice of CCN in a Title Commitment/Policy]
T-7 Form Prescribed by Texas Department of Insurance (Rev. 4/4/02)

TITTLE TITLE COMPANY
SCHEDULE B
EXCEPTIONS FROM COVERAGE
File No. _________
In addition to the Exclusions and Conditions and Stipulations, your Policy will not
cover loss, costs, attorneys fees, and expenses resulting from:
1.

The following restrictive covenants of record itemized below (We must either
insert specific recording data or delete this exception):

2.

Any discrepancies, conflicts, or shortages in area or boundary lines, or any
encroachments or protrusions, or any overlapping of improvements.

3.

Homestead or community property or survivorship rights, if any of any spouse of
any insured. (Applies to Owner Policy only.)

4.

Any titles or rights asserted by anyone, including, but not limited to, persons,
the public, corporations, governments or other entities,
a.
to tidelands, or lands comprising the shores or beds of navigable or
perennial rivers and streams, lakes, bays, gulfs or oceans, or
b.
to lands beyond the line of the harbor or bulkhead lines as established or
changed by any government, or
c.
to filled-in lands, or artificial islands, or
d.
to statutory water rights, including riparian rights, or
e.
to the area extending from the line of mean low tide to the line of
vegetation or the rights of access to that area or easement along and
across that area. (Applies to the Owner Policy only.)

5.

Standby fees, taxes and assessments by any taxing authority for the year 05, and
subsequent years; and subsequent taxes and assessments by any taxing authority
for prior years due to change in land usage or ownership, but not those taxes or
assessments for prior years because of an exemption granted to a previous owner
of the property under Section 11.13, Texas Tax Code, or because of improvements
not assessed for a previous tax year.

6.

The terms and conditions of the documents creating your interest in the land.

7.

Materials furnished or labor performed in connection with planned construction
before signing and delivering the lien document described in Schedule A, if the
land is part of the homestead of the owner. (Applies to the Mortgagee Title
Policy Binder on Interim Construction Loan only, and may be deleted if
satisfactory evidence is furnished to us before a binder is issued.)

8.

Liens and leases that affect the title to the land, but that are subordinate to
the lien of the insured mortgage. (Applies to Mortgagee Policy only.)

9.

The Exceptions from Coverage and Express Insurance in Schedule B of the Texas
Short Form Residential Mortgagee Policy of Title Insurance (T-2R. (Applies to
Texas Short Form Residential Mortgagee Policy of Title Insurance (T-2R) only.
Separate exceptions 1 through 8 of this Schedule B do not apply to the
Residential Mortgagee Policy of Title Insurance (T-2R).
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The following matters and all terms of the documents creating or offering
evidence of the matters (We must insert matters or delete this exception.):
a.

Rights of parties in possession.

b.

Certificate of Convenience and Necessity No. 110044 issued to the City of
Carrollton, Texas, the map of the Certificated Area of which is recorded
in Volume __, Page __ of the Deed Records of Denton County, Texas

c.

Terms, conditions and stipulations of any and all Lease Agreements,
amendments and supplements thereto, existing with tenants in possession,
whether written or oral and whether recorded or unrecorded.

d.

This Company shall have no liability nor responsibility to defend any part
of the property described herein against any right, title, interest or
claim (valid or invalid) of any character had or asserted by the State of
Texas or by any other Government or Governmental authority or by the
public generally; (1) in and to portions of the above described property
which may be within the bed, shore or banks of a perennial stream or lake
navigable in fact or by law; or within the bed or shore or the beach
adjacent thereto of a body of water affected by the ebb and flow of the
tide; and (2) in and to portions of the above described property which may
be between the water’s edge and a line of vegetation on the upland or for
any claim or right for ingress thereto or egress therefrom.
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T-7 Form Prescribed by Texas Department of Insurance (Rev. 4/4/02)
TITTLE TITLE COMPANY
SCHEDULE C
Your Policy will not cover loss, costs, attorneys fees, and expenses resulting from
the following requirements that will appear as Exceptions in Schedule B of the Policy,
unless you dispose of these matters to our satisfaction, before the date the Policy is
issued:
1.

Documents creating your title or interest must be approved by us and must be
signed, notarized and filed for record.

2.

Satisfactory evidence must be provided that:
a.
b.
c.

d.
e.

no person occupying the land claims any interest in that land against the
persons named in paragraph 3 of Schedule A,
all standby fees, taxes, assessments and charges against the property have
been paid,
all improvements or repairs to the property are completed and accepted by
the owner, and that all contractors, sub-contractors, laborers and
suppliers have been fully paid, and that no mechanic’s, laborer’s or
materialmen’s liens have attached to the property,
there is legal right of access to and from the land,
(on a Mortgagee Policy only) restrictions have not been and will not be
violated that affect the validity and priority of the insured mortgage.

3.

You must pay the seller or borrower the agreed amount for your property or
interest.

4.

Any defect, lien or other matter that may affect title to the land or interest
insured, that arises or is filed after the effective date of this Commitment.

5.

If the Company is furnished a satisfactory current survey (and is paid the
required premium where applicable) to amend its “area and boundary” exception,
Company may except to encroachments and other matters reflected by the survey.
If Company’s requirements and guidelines are met, Company may add the following
after the description of those encroachments that are acceptable risks: Company
insures the insured against loss, if any, sustained by the insured under the
terms of this policy by reason of a final, non-appealable judgment of a court of
competent jurisdiction that orders the removal of this improvement because it
encroaches over or into (described applicable building line or easement).
Company agrees to provide defense to the insured in accordance with the terms of
this policy if suit is brought against the insured to require the removal of
this improvement because it encroaches as herein stated.

6.

Require notice of property located in a certificated service area of a utility
service provider in accordance with authorizing statute
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EXHIBIT 13
Notice of CCN provision for Contract of Sale of Property (TREC Form)
Added to “Title Notices” section of most TREC residential sales contract forms (may also be used as an entirely
separate addendum provided the addendum is dated prior to the sale and is executed by both buyer and seller):
PROPERTY LOCATED IN A CERTIFICATED SERVICE AREA OF A UTILITY SERVICE
PROVIDER: Notice required by §13.257, Water Code: The real property, described in Paragraph 2,
that you are about to purchase may be located in a certificated water or sewer service area, which is
authorized by law to provide water or sewer service to the properties in the certificated area. If your
property is located in a certificated area there may be special costs or charges that you will be
required to pay before you can receive water or sewer service. There may be a period required to
construct lines or other facilities necessary to provide water or sewer service to your property. You
are advised to determine if the property is in a certificated area and contact the utility service
provider to determine the cost that you will be required to pay and the period, if any, that is required
to provide water or sewer service to your property. The undersigned Buyer hereby acknowledges
receipt of the foregoing notice at or before the execution of a binding contract for the purchase of the
real property described in Paragraph 2 or at closing of purchase of the real property.
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EXHIBIT 14
Notice for Publication
NOTICE OF APPLICATION FOR CERTIFICATE OF CONVENIENCE
AND NECESSITY (CCN) TO PROVIDE WATER/SEWER
UTILITY SERVICE IN COUNTY(IES)
_________________________ has filed an application for a CCN / to
N ame of Applicant

amend CCN No. ______________/ and to decertify a portion(s) of (Name of Decertificated Utility)
with the
Texas Commission on Environmental Quality to provide _______________(specify 1) water or 2) sewer
or 3)water & sewer) utility service in __________________________________________County(ies).
The proposed utility service area is located approximately ______miles _____________ [direction] of
downtown _________________________, [City or Town] Texas, and is generally bounded on the north
by ___________________________________; on the east by _________________________________;
on the south by ______________________________________; and on the west by ________________.
The total area being requested includes approximately _______ acres and __________current customers.
A copy of the proposed service area map is available at:

(Utility Address and Phone Number)___________________

A request for a public hearing must be in writing. You must state (1) your name, mailing address, and
daytime telephone number; (2) the applicant's name, application number or another recognizable
reference to this application; (3) the statement, "I/we request a public hearing"; (4) a brief description of
how you or the persons you represent, would be adversely affected by the granting of the application for
a CCN; and (5) your proposed adjustment to the application or CCN which would satisfy your concerns
and cause you to withdraw your request for a hearing.
Persons who wish to intervene or comment should write the:
Texas Commission on Environmental Quality
Water Supply Division
Utilities and Districts Section, MC-153
P. O. Box 13087
Austin, TX 78711-3087
within thirty (30) days from the date of this publication or notice. A public hearing will be held only if a
legally sufficient hearing request is received or if the Commission on its own motion requests a hearing.
Only those individuals who submit a written hearing request or a written request to be notified if a
hearing is set will receive notice if a hearing is scheduled.
If a public hearing is requested, the Executive Director will not issue the CCN and will forward the
Application to the State Office of Administrative Hearings (SOAH) for a hearing. If no settlement is
reached and an evidentiary hearing is held, the SOAH will submit a recommendation to the Commission
for final decision. If an evidentiary hearing is held, it will be a legal proceeding similar to a civil trial in
state district court.
Si desea informacion en Espanol, puede llamar al 512-239-0200.
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EXHIBIT 15
Notice to Customers of IOUs in Proposed Area
NOTICE OF APPLICATION FOR CERTIFICATE OF CONVENIENCE AND NECESSITY (CCN)
TO PROVIDE WATER/SEWER UTILITY SERVICE IN _________ COUNTY

Dear Customer:

Date Notice Mailed________________ , 20___

______________________________________has filed an application for a CCN to/
Name of Applicant

amend CCN No. _______ and to decertify a portion(s) of
Name of Decertificated Utility
with the
Texas Commission on Environmental Quality to provide _____________(specify 1) water or 2) sewer or
3)water & sewer) utility service in _________________________County(ies).
The proposed utility service area is located approximately _______ miles ______________[direction] of
downtown ___________________________________, [City or Town] Texas.
A copy of the proposed service area map is available at: _____(Utility Address and Phone Number)__
The current utility rates which were first effective on ____________, 20____ are:
• Monthly Flat Rate of $ _______ per connection
-OR• Monthly Base Rate including gallons per
connection for:
5/8" meter
$__________
1" meter
$__________
1½" meter
$__________
2" meter
$__________
Other
$__________

Miscellaneous Fees
-Regulatory Assessment
1%
-Tap Fee (Average Actual Cost)
$_____
-Reconnection fee:
-Non Payment ($25.00 max)
$_____
-Transfer
$_____
-Customer's request
$_____
-Late fee
$5.00 or 10%
-Returned Check charge
$_____
-Customer Deposit ($50.00 max)

$_____
Gallonage charge of $ per 1,000 gallons
above minimum (same for all meter sizes)

-Meter test fee (Actual Cost not
exceed $25.00)
-Other Fees

$_____
$_____

Your utility service rates and fees cannot be changed by this application. If you are currently
paying rates, those rates must remain in effect unchanged. Rates may only be increased if the
utility files and gives notice of a separate rate change application.
A request for a public hearing must be in writing. You must state (1) your name, mailing address, and
daytime telephone number; (2) the applicant's name, application number or another recognizable
reference to this application; (3) the statement, "I/we request a public hearing"; (4) a brief description of
how you or the persons you represent, would be adversely affected by the granting of the application for
a CCN; and (5) your proposed adjustment to the application or CCN which would satisfy your concerns
and cause you to withdraw your request for a hearing.
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Persons who wish to intervene or comment should write the:
Texas Commission on Environmental Quality
Water Supply Division
Utilities and Districts Section, MC-153
P. O. Box 13087
Austin, TX 78711-3087
within thirty (30) days from the date of this publication or notice. A public hearing will be held only if a
legally sufficient hearing request is received or if the Commission on its own motion requests a hearing.
Only those individuals who submit a written hearing request or a written request to be notified if a
hearing is set will receive notice if a hearing is scheduled.
If a public hearing is requested, the Executive Director will not issue the CCN and will forward the
application to the State Office of Administrative Hearings (SOAH) for a hearing. If no settlement is
reached and an evidentiary hearing is held, the SOAH will submit a recommendation to the Commission
for final decision. If an evidentiary hearing is held, it will be a legal proceeding similar to a civil trial in
state district court.
IF A HEARING IS HELD, it is important that you or your representative attend to present your
concerns.
Your request serves only to cause a hearing to be held and is not used during the hearing.
Si desea informacion en Espanol, puede llamar al 512-239-0200.
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EXHIBIT 16
ELECTION BY LANDOWNER TO REMOVE LAND FROM A CERTIFICATED AREA
[Letterhead]
[Date]
VIA CERTIFIED MAIL,
RETURN RECEIPT REQUESTED,
NO. ____________________
Texas Commission on Environmental Quality
Water Supply Division
Utilities and Districts Section, MC-153
Texas Commission on Environmental Quality
P.O. Box 13087
Austin, TX 78711-3087
Re:

Application No. ________ (the “Application”) for a Certificate of Convenience and
Necessity (“CCN”) filed by the Deerfield Water Supply Corporation (“Applicant”)

To Whom it May Concern:
This law firm represents John Smith (“Smith”), an individual. On or about ______________
(date), Smith received notice from the Texas Commission on Environmental Quality (“TCEQ”) of the
above-referenced Application. Smith is the owner of a certain tract of land approximately __ acres, more
or less, situated in ___ County, Texas, and being more particularly described on Exhibit A attached
hereto and incorporated herein by reference for all purposes (the “Smith Tract”).
This letter is to notify the TCEQ that Smith hereby elects to exclude all of the Smith Tract from
the Application’s proposed service area. [Alternate: This letter is to notify the TCEQ that Smith hereby
elects to exclude some but not all of the Smith Tract from the Application’s proposed service area. The
area to be excluded is described on Exhibit B attached hereto and incorporated herein by reference for all
purposes]
Pursuant to Texas Water Code Section 13.246(h), this election is effective without further
hearing or other process by the TCEQ. Please send me a copy of the Application as modified showing
that the Smith Tract is not included in the proposed service area.
Sincerely,
Lawyer
cc: John Smith
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EXHIBIT 17
CONTEST BY LANDOWNER TO INCLUSION OF LAND IN A PROPOSED SERVICE AREA
[Letterhead]
[Date]
VIA CERTIFIED MAIL,
RETURN RECEIPT REQUESTED,
NO. ____________________
Texas Commission on Environmental Quality
Water Supply Division
Utilities and Districts Section, MC-153
Texas Commission on Environmental Quality
P.O. Box 13087
Austin, TX 78711-3087
Re:

Application No. ________ (the “Application”) for a Certificate of Convenience and
Necessity (“CCN”) filed by the Deerfield Water Supply Corporation (“Applicant”)

To Whom it May Concern:
This law firm represents John Smith (“Smith”), an individual. On or about ______________
(date), Smith received notice from the Texas Commission on Environmental Quality (“TCEQ”) of the
above-referenced Application. Smith is the owner of a certain tract of land approximately __ acres, more
or less, situated in ___ County, Texas, and being more particularly described on Exhibit A attached
hereto and incorporated herein by reference for all purposes (the “Smith Tract”).
This letter is to notify the TCEQ that Smith hereby objects to and desires to contest the inclusion
of the Smith Tract in the Application’s proposed service area. [Alternate: This letter is to notify the
TCEQ that Smith hereby objects to and desires to contest the inclusion of some but not all of the Smith
Tract from the Application’s proposed service area. The area to be excluded is described on Exhibit B
attached hereto and incorporated herein by reference for all purposes]
The proposed service area as defined in the Application is located within the boundaries of
Applicant, a municipality with a population of more than 500,000. [Alternate: The proposed service area
as defined in the Application is located within the boundaries of ______, a municipality with a
population of more than 500,000 (“City”), and Applicant is a retail public utility owned by City.]
Pursuant to Texas Water Code Section 13.246(I), Smith hereby requests that the TCEQ set and hold a
public hearing on the Application, and that at such hearing Smith be designated a party and be allowed to
contest the inclusion of the Smith Tract in the proposed service area.
Please notify me on behalf of Smith of the setting of the hearing on the Application.
Sincerely,
Lawyer
cc: John Smith
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EXHIBIT 18
LANDOWNER PETITION FOR EXPEDITED RELEASE OF LAND
FROM A CCN’S CERTIFICATED AREA
Pursuant to Texas Water Code Section 13.254, John Smith (“Petitioner”), the owner of a 50 acre
tract of land, more particularly described on Exhibit A which is attached hereto and incorporated herein
by reference for all purposes (the “Property”), hereby requests that the Texas Commission on
Environmental Quality (“TCEQ”) release the Property on an expedited basis, by amending CCN No.
55555 to remove the Property from its Certificated Area, and in support hereof would show the
following:
1.

Deerfield Water Supply Corporation (“Certificate Holder”) currently holds CCN No.
55555.

2.
The Property is situated in the Certificated Area of CCN No. 55555 and is not in a
platted subdivision actually receiving water or sewer service.
3.
This petition was filed so that the Property may receive service from another retail public
utility, namely ___________________________.
4.
A written request for service, other than a request for standard residential or commercial
service, has been submitted to the Certificate Holder, identifying:
(A)

the area for which service is sought;

(B)

the timeframe within which service is needed for current and projected service
demands in the area;

(C)

the level and manner of service needed for current and projected service
demands in the area; and

(D)

all additional information requested by the Certificate Holder that was
reasonably related to determination of the capacity or cost for providing the
service.

A true and correct copy of such request is attached hereto as Exhibit B and incorporated herein by
reference for all purposes (the “Request”).
5.
The Certificate Holder has been allowed at least 90 calendar days to review and respond
to the Request and the information it contains.
6.

The Certificate Holder (choose one):
____

has refused to provide the service.

____

is not capable of providing the service on a continuous and adequate basis within
the timeframe, at the level, or in the manner reasonably needed or requested by
current and projected service demands in the area.

____

conditions the provision of service on the payment of costs not properly
allocable directly to the petitioner's service request, as determined by the
commission.
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[Add further factual description and attach supporting documents]
7.
The alternate retail public utility from which Petitioner will be requesting service is
capable of providing continuous and adequate service within the timeframe, at the level, and in the
manner reasonably needed or requested by current and projected service demands in the area, as shown
on Exhibit C which is attached hereto and incorporated herein by reference for all purposes.
WHEREFORE, PREMISES CONSIDERED, Petitioner respectfully requests that TCEQ release
the Property from the Certificated Area of CCN No. 55555 on an expedited basis, by amending CCN No.
55555 to remove the Property from its defined Certificated Area, and for such other and further relief to
which Petitioner may be justly entitled.
Respectfully submitted,
Lawyer
State Bar No.
CERTIFICATE OF SERVICE
I hereby certify that a true copy of the above and foregoing was forwarded by Certified Mail,
Return Receipt Requested, to:
Deerfield Water Supply Corporation
Address
Address
CMRRR # ___________________
on _____________ (date).
________________________________
Lawyer
State Bar No. ___________

NOTE: As of the date this article was submitted for publication, the TCEQ had not promulgated and
published any particular form for this action. This form is loosely based on other petition forms
published by the TCEQ, for the primarily for the purpose of illustrating required statutory content. Prior
to using this form the reader is encouraged to contact the TCEQ to determine if a particular form has
been published.
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EXHIBIT 19
LANDOWNER OBJECTION TO THE INVOLUNTARY INCLUSION OF LAND
IN A CCN’S CERTIFICATED AREA
Pursuant to Texas Water Code Section 13.254, John Smith (“Petitioner”), the owner of a 50 acre
tract of land, more particularly described on Exhibit A which is attached hereto and incorporated herein
by reference for all purposes (the “Property”), hereby objects to the involuntary inclusion of the Property
in the Certificated Area of Certificate of Convenience and Necessity No. 55555, and in support hereof
would show the following:
1.

Deerfield Water Supply Corporation (“Certificate Holder”) currently holds CCN No.
55555.

2.
The Property is situated in the Certificated Area of CCN No. 55555 and is not in a
platted subdivision actually receiving water or sewer service.
3.
This petition was filed so that the Property may receive service from another retail public
utility, namely ___________________________.
4.
A written request for service, other than a request for standard residential or commercial
service, has been submitted to the Certificate Holder, identifying:
(A)

the area for which service is sought;

(B)

the timeframe within which service is needed for current and projected service
demands in the area;

(C)

the level and manner of service needed for current and projected service
demands in the area; and

(D)

all additional information requested by the Certificate Holder that was
reasonably related to determination of the capacity or cost for providing the
service.

A true and correct copy of such request is attached hereto as Exhibit B and incorporated herein by
reference for all purposes (the “Request”).
5.
The Certificate Holder has been allowed at least 90 calendar days to review and respond
to the Request and the information it contains.
6.

The Certificate Holder (choose one):
____

has refused to provide the service.

____

is not capable of providing the service on a continuous and adequate basis within
the timeframe, at the level, or in the manner reasonably needed or requested by
current and projected service demands in the area.

____

conditions the provision of service on the payment of costs not properly
allocable directly to the petitioner's service request, as determined by the
commission.

[Add further factual description and attach supporting documents]
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7.
The alternate retail public utility from which Petitioner will be requesting service is
capable of providing continuous and adequate service within the timeframe, at the level, and in the
manner reasonably needed or requested by current and projected service demands in the area, as shown
on Exhibit C which is attached hereto and incorporated herein by reference for all purposes.
8.
The proposed service area as defined in the Application is located within the boundaries
[or extraterritorial jurisdiction] of Applicant, a municipality with a population of more than 500,000.
[Alternate 1: The proposed service area as defined in the Application is located within the boundaries [or
extraterritorial jurisdiction] of ______, a municipality with a population of more than 500,000 (“City”),
and Applicant is a retail public utility owned by City.] [Alternate 2: The Property is located in a platted
subdivision actually receiving water or sewer service.]
WHEREFORE, PREMISES CONSIDERED, Petitioner respectfully requests that the TCEQ set
and hold a public hearing on the Application, and that at such hearing Smith be designated a party and be
allowed to contest the inclusion of the Smith Tract in the proposed service area, and that upon hearing
hereof the TCEQ amend the Certificated Area’s definition to exclude the Property, and for such other
and further relief to which Petitioner may be justly entitled.
Respectfully submitted,
Lawyer
State Bar No.
CERTIFICATE OF SERVICE
I hereby certify that a true copy of the above and foregoing was forwarded by Certified Mail,
Return Receipt Requested, to:
Deerfield Water Supply Corporation
Address
Address
CMRRR # ___________________
on _____________ (date).
________________________________
Lawyer
State Bar No. ___________

NOTE: As of the date this article was submitted for publication, the TCEQ had not promulgated and
published any particular form for this action. This form is loosely based on other petition forms
published by the TCEQ, for the primarily for the purpose of illustrating required statutory content. Prior
to using this form the reader is encouraged to contact the TCEQ to determine if a particular form has
been published.
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